investigative effort because the motel clerk had billed the
employees for their rooms at an excessive rate and had kept
the difference between the killed rate and the actual rate.
The district court granted summary judgment for the employer
on the ground that the arbitral decision was final and bind-
ing, absent a showing of bad faith, arbitrariness, or per-
functoriness on the union's part.  The court of appeals re-
versed as to the union because the facts showed that it had
acted in bad faith or arbitrariness, but agreed that the ac-
tion should be dismissed as to the employer unless it had
been shown that the employer had acted in bad faith or in a
conspiracy with the union.  The Supreme Court reversed,
holding that it was improper to dismiss the action as to
the employer because, if the employees should be able to
show a breach of duty by the union in providing fair repre-
sentation, the arbitral award would be tainted and the em-
ployees would be entitled to an appropriate remedy against
the employer as well as the union.

In this proceeding, while B-E properly awarded the dis-
patcher's job to Mullins under article XVII(i)(10) of the
NBCWA, B-E also took the position that Mullins was not en-
titled to the dispatcher's job under Part 90 (Tr. 132) de-
spite the fact, as I have already noted in this decision,
there is nothing in Part 90 which prohibits a Part 90 miner
from asking that he be allowed to fill a vacant low-dust
position simply by reexercising his Part 90 rights.  There-
fore, B-E discriminated against Mullins by advising him in
the first instance that he was not entitled to fill the
vacancy in the dispatcher's job.  It was clearly a job lo-
cated in no more than 1.0 milligram of respirable dust and
the comments in the Part 90 rulemaking proceeding show that
several parties believed that Part 90 miners would be able
to obtain some, if not all, of the best jobs in low dust
simply because of their exercise or reexercise of their
Part 90 rights.  45 Fed. Reg. at 80768 and section 101 (a) (7)
of the Act.

D30 represented Caudill and B-E represented Mullins be-
fore the arbitrator.  The arbitrator's decision states that
"[b]oth parties were ably represented and were given full
opportunity for presentation of evidence and arguments"
(Exh. 18, p. 3).  Therefore, while it would appear that the
arbitral decision involved in this proceeding is not "tainted"
like the one at issue in the Hines case discussed above, it
does not seem that Mullins was fairly treated after the dis-
patcher's job was awarded to Caudill by the arbitrator be-
cause Mullins testified that he argued before the arbitrator
that he was entitled to the job under the Act and Part 90.
The arbitrator held that he was bound by the NBCWA irrespec-
tive of any rights which Mullins might have under Federal
law (Exh. 18, p. 15) .

1870ions.
